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Introduction

Human rights. Fundamental rights. Natural rights. Such are common parlances describing ‘rights’. Legal minds passionately talk about it, and fight for it. It is our bread and butter. It is our sword and shield.

And yet, and yet, everyday, we find this so-called ‘rights’ supposedly inherent in all human beings being ignored, violated and trampled upon. Everyday, people are detained without trial. Everyday, people are persecuted for their religious beliefs and their less-than-normal sexual orientation. Everyday, people are stifled from speaking their thoughts. Everyday, people are suffering in their pursuit of their own happiness while pretty much minding their own business.
Where art thou then, ‘rights’? Where did all go wrong for ‘rights’?

The answer, I believe, is very simple. The only thing wrong about ‘rights’, or at least what we usually understand and champion as ‘rights’, is that there is really nothing right about ‘rights’ in the first place. ‘Rights’ are metaphysical, and illusionary. That’s why it’s so elusive. ‘Rights’, as Jeremy Bentham contended, is no more than a figment of imagination.
There are several ideas I would like to analyse here. Firstly, that the common concept of ‘rights’ is fundamentally flawed, i.e.  irreconcilable with its nature and characteristics. Secondly, that even if you could identify certain distinctive ‘rights’ generally worth protecting, it is difficult to determine what really matters most about ‘rights’, i.e. their specific content and limitations. And lastly, that even if you could adjust the content and limitation of such ‘rights’ accordingly according to circumstances, it is an essentially a highly capricious exercise which, at the end of the day, substantially dilutes the whole notion of ‘rights’.
The Fundamental Flaws Of The Concept of ‘Rights’

Now, to the first idea. What do we usually mean by ‘rights’? It’s a powerful word indeed, as it essentially describes something which is inherent, self-evident and inalienable in all of us. As John Locke and Thomas Hobbes put it, individual men in their natural state have a right to everything. Such a view has been echoed in famous historical documents such as the American Declaration of Independence of 1776 and the French Declaration of the Rights of Man of 1789, and in recent international conventions widely recognized by countries such as the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR). And in our own Federal Constitution, we often rely on Part II concerning fundamental liberties as the ultimate ‘trump card’ to win any legal dispute, in that the rights encapsulated within must prevail over any other conflicting right.
But is that really true that ‘rights’ are inherent, self-evident and inalienable, and thus deserve protection by the law at all cost? Bentham argued that they are not. And he has good reasons too. Although his reasons are seemingly linguistic, they are anything but trivial. 
He hits right in the middle of the nail by posing this scathing question: when we claim to have a ‘right’, what is it exactly that we have? In Anarchial Fallacies, he ridicules the very fundamental notions of freedom and equality. Look all around you, he declared, and do you find all men born free, and remain free? Or are all men born equal, and remain equal? On freedom, he pointed out how a child from infancy is subjected to, and dependent on, his parents’ will. And on equality, he pointed out how we can either be born rich or poor. 

But more importantly, throughout history everywhere, we find the need of governments. Are they merely historical accidents? Of course not! That governments exist to rule over society comes as naturally as clothing our nakedness. And we have grown to accept that for governments to rule and provide peace and security, it has to trespass on freedom and equality, in varying degrees. 
Thus, how can ‘rights’ be inherent if it does not come naturally to us at all, but lies at the mercy of governments to be given and taken away as they like? How can ‘rights’ be self-evident when all physical evidence reveals otherwise? How can ‘rights’ be inalienable when many people all around the world can very well live without them? In short, most of us don’t possess these ‘rights’ that we keep on claiming for. Instead, some of us are quite happy giving away these ‘rights’ away, in exchange for more tangible needs, like food, shelter, and security.
I can imagine your thoughts at this point: Yes, true, we don’t actually possess these ‘rights’. Still, what about men’s basic right to life and to express themselves, for example? Despite many governments, past and present, not respecting such rights, aren’t they nevertheless so integral to human survival and happiness that need to be universally recognized as ‘rights’?

Bentham countered such arguments by crudely declaring that if it be true that men has a right to survive and pursue his own happiness, what about the thieves, murderers and rebels then? Let’s face it. The urges to steal, kill, and rebel are very strong human compulsions. Why then should such natural compulsions be restrained, whereas others like the freedom of expression shouldn’t?
To Bentham, the answer is clear: that ‘rights’ are created by governments and  do not originate from nature at all. Can we truly enjoy the ‘right to life’ if there exist no government to enforce penal laws to arrest and punish murderers, so as to deter the jealous boyfriend of the girl you slept with last night from murdering you? Can we truly enjoy the ‘freedom of expression and religion’ if there exist no government to ensure that extremists from different religious groups do not go about desecrating and destroying each others’ religious establishments?
Indeed, ‘rights’ are hardly inherent, self-evident and inalienable. ‘Rights’ mean nothing if there exist no government to protect them. Thus, what ‘rights’ we possess is dependent on what ‘rights’ the government allows us to possess. True, in a democratic society, ‘rights’ are arguably created by the will of majority. But that hardly supports the idea of ‘rights’ as being natural, but merely to say that ‘rights’ are created by governments, and governments are ultimately created by the people. And considering how barbaric and cruel governments having popular support like the Nazi regime during World War Two or the Catholic Church during the Inquisition can be, trusting the ‘will of the majority’ as the source of ‘rights’ is hardly comforting.
And so, this leave us with just one question: if ‘rights’ are not concrete entitlements that we all must have, and actually do have, what then do we truly mean by ‘rights’? In essence, they are mere ‘ideals’ and ‘aspirations’ of what we strive to have. Nothing more, nothing less. Of course, some of such ideals and aspirations have been actualised by certain governments into ‘concrete entitlements’. But then again, they are always vulnerable from being stripped of their concrete outer core at any time.
‘Rights’, on their own, have no physical existence. They require governmental intervention to give them a physical form. Thus, when you actually claim to have a ‘right’ to something, what you actually have is nothing tangible, but merely an empty wish. It is ridiculous to talk of ‘rights’ when you cannot actualize them yourself, but instead need to rely on a government to actualize them for you. It is ridiculous to say that you deserve to have something, merely because you want to have that something. Bentham puts it best when he said that “want is not supply, hunger is not bread”.
this begs the question: to what extent do specific ‘rights’ enjoy their bestowed physical form?

The Contents And Limitations Of Specific ‘Rights’


Reducing all ‘rights’ as mere ideals and aspirations is extremely cynical, but practical. But our analysis does not stop there. Practicality requires that we acknowledge that the nature and characteristics of specific ‘rights’ are different. In effect, we need to acknowledge that certain ‘rights’ are stronger than others, and that certain ‘rights’ are more widely actualized by governments than others.

The more recognized ‘rights’ are easily identifiable. For example, the right to life, the right to liberty, the right to be free from torture, the freedom of expression, and the freedom of religion. That is not in dispute here. Neither is there a need to explain why certain ‘rights’ are more widely accepted than others.

Instead, what is interesting to note is that even amongst such strong ‘rights’, their physical form remains indefinite. Their contents and limitations are always evolving. More often than not, we find that such changes are influenced by political, economical and social factors. Ultimately, I believe that such uncertainty in the extent of how much specific ‘rights’ enjoy their bestowed physical form dilutes the whole notion of ‘rights’ as ‘common aspirations’.

First, let us look at the ‘right to life’. It simply means that a person’s life cannot be arbitrarily taken. Nevertheless, many governments still resort to the death penalty for hard-core criminals. The justification is that the crimes that they commit befits the crime, and it serves as a deterrence to others. Such crimes include murder and drug-trafficking. Recently, the European Union (EU) has strongly condemned death penalty, citing it as inhumane. South-East Asian countries like Malaysia and Singapore have also continually come under heavy criticism for its ‘zero-tolerance’ stance on drug-trafficking. 

The conflicting concerns here are evident. One, there is the need to respect the ‘right to life’ of the criminal, even upon committing despicable crimes. On the other hand, the ‘right to life’ of potential future victims of murder and drug abuse also hangs in balance, especially if a lesser punishment is ineffective in deterring future criminals. The point here is not to take any side, but merely to appreciate that even a specific ‘right’ as basic as the ‘right to life’ provides difficulty in determining its boundaries.

Recent global events has also put the ‘right to liberty’ into the philosophical spotlight. In an age ravaged by terrorism, the governments of the so-called champions of liberty i.e. the United States (US) and United Kingdom (UK) have both taken drastic measures to curb its ongoing threat. The US uses the Patriot Act 2001 and Guantnamo Bay to detain terrorist suspects without trial, whereas the UK uses the Terrorism Act 2006 for the very same purpose. 

Evidently, the ‘right to liberty’ of these detainees who could very well be innocent demands the repeal of such laws. On the other hand, it is arguable that the threat to public security justifies the need of such a severe violation to an individuals’ liberty, innocent or not. 
This brings to mind the popular legal maxim that it is better to set nine guilty men free than imprison a single innocent man. But does it truly hold water? It certainly does, from the perspective of the innocent man. But if you ask the man on the Rapid KL bus, would he actually be so excited with the idea of having criminals let loose on the streets? Or ask a kind and gentle mother of two beautiful teenage daughters, of whom William Hill would offer a 10,000 to 1 odds that she would ever end up at the back of a police car, about the prospects of having nine serial rapist let loose in her neighbourhood. Can the ‘right to liberty’ of one individual prevail over the collective ‘rights’ of a society to be safe from physical harm? Again, the issue is debatable. There are no clear answers when two ‘rights’ conflict.
For the last example, we shall examine the ‘right to equality’ in the context of the famous Malaysian case of Beatrice Fernandez. Much outcry was raised to the outcome of the Federal Court’s decision in affirming a collective agreement between the female plaintiff and the airlines company that provided for her termination upon her getting pregnant. Evidently, the female plaintiff felt that such a termination clause was tantamount to discrimination and thus, violates her ‘right to equality’ pursuant to Article 8 of the Federal Constitution.
But consider the ‘rights’ of the other parties. Does not the airlines company also have the ‘right’ to discriminate when selecting its employees on the basis of maximizing its own economic interest? Is it not a ‘right’ for an employer to hire a female employee who promises not to be pregnant, and thus need not be absent from work on maternity leave, over another female employee who cannot promise the same? More importantly, is it not a ‘right’ of the former female employee to be chosen over the latter during recruitment as she is more committed and passionate to her work, and thus justifying the need for some legal mechanism to ensure that her prospective employer will not overlook her for a lesser committed employee? If not, then does the ‘right to equality’ mean that we should give equal recognition to individuals of differing capabilities and life priorities? How fair is this then?
As these examples clearly indicate, the problem in determining the contents and limitations of a specific ‘right’ lies in the invariable fact that often enough in recognizing a ‘right’ of a person, it necessitates the violation of a ‘right’ of another. Even the universally-recognised ‘strong rights’ are not free from the perpetual conflicts between ‘rights’. How then, can we talk of ‘rights’ when a description of their contents and limitations remains elusive?
3. The Transient and Capricious Nature of ‘Rights’ 
Despite the ongoing uncertainties regarding the contents and limitations of rights, many governments do eventually achieve an equilibrium of ‘rights’. That is, governments do make a stand on controversial areas of ‘rights’ at the end of the day. The US and UK governments justify their harsh preventive detention laws on the basis that the dire threat of terrorism requires it so. If the threat is finally successfully nullified, only then would such laws be repealed.
Similarly when we look at restrictions placed upon the freedom of religion by various governments, it is often justified due to ‘special territorial circumstances’. Thus, that Malaysia has a multi-racial and multi-religious population but a majority Muslim population justifies the restrictions of the propagation of other religions to Muslims. And that France and UK being secular countries and mindful of the recent influx of Muslim immigrants into their countries potentially causing social divide justifies the banning of religious symbols like the hijab in public institutions including schools.
‘Freedom of expression’ also seemingly trumped by exclusive territorial circumstances. In Malaysia, there are many laws, such as the Sedition Act and the Printing Press and Publications Act, that impose restrictions on such a ‘right’ on the basis to mainly prevent the provocation of racial sentiments which may consequently lead to civil unrest. In many EU countries, such as Germany, France and Austria, it is actually a criminal offence punishable by jail sentence for as long as five or ten years to deny, grossly play down or excuse the Holocaust as exercised by the Nazi regime.

As can be seen, the ‘rights’ created and restricted by governments are largely dependant on local, or even sometimes regional or global circumstances. Laws concerning with ‘rights’ are constantly enacted, amended and repealed. In short, the determination of the contents and limitations of specific ‘rights’ are always in transient and based on political, economic and social factors.
Even the actual identification of ‘rights’ undergoes the same process. This can be seen in history, through how slavery was once widely practiced for centuries and only until the last century did governments began to recognize the ‘right to be free from slavery’. This can also be seen in the last few decades, especially concerning the ‘rights’ of homosexuals and transsexuals. Who knows what new ‘rights’ will appear in the next decade?
It is thus true that ‘rights’ are hardly universal but instead, territorial and circumstantial. It is true, as Bentham stated, that ‘rights’ are created by governments. And so, you would have different degrees of ‘rights’ under each different government. Does this not ultimately dilute the whole notion of ‘rights’? That even as ‘ideals’ and ‘aspirations’, they are not truly commonly shared. And we do not find any reason that they should.
Conclusion

Ultimately, we must understand that ‘rights’ are a collections of human desires. Some are strong, some are not. Some are fulfilled, some are not. But they are neither inherent, self-evident, or inalienable. They are not natural, but man-made. And they also can be moulded, to fit the will of the government, and hopefully, the will of the people.
Fighting for ‘rights’ is like chasing a dream. There is absolutely nothing wrong in chasing our dreams, especially if such dreams are essential in our pursuit of happiness. It is comforting to have ‘rights’, as much as it is comforting to have dreams. 

But we must be mindful of dreams. We must first ask certain questions to determine whether it is worth chasing any such dream. Is it realistic? Is it truly beneficial? Does it affect other people’s dreams, and if yes, to what extent? And then, we must start chasing the dream. We cannot sit around doing nothing while expecting others to chase our dreams for us and lay it on a silver plate for us.
‘Rights’ are not real. You don’t have a ‘right’ to anything until you have earned it. Remember, want is not supply, hunger is not bread.
